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w The Planning Inspectorate

Appeals Decision
Site visit made on 6 May 2015

by Anthony J Wharton BArch RIBA RIAS MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 14 May 2015

Appeal Refs: APP/Z2505/F/14/2212728 & APP/Z2505/F/14/2212729
7 South Terrace, Boston, Lincolnshire PE21 6BA

e The appeals are made under section 39 of the Planning (Listed Buildings and Conservation
Areas) Act 1990 as amended by the Planning and Compensation Act 1991.

e The appeals are made by Mr Barry Medcalf and Mrs Lioubuv Medcalf against a listed
building enforcement notice issued by Boston Borough Council.

e The Council's reference is PLE/PENF0171/13

e The notice was issued on 20 December 2013.

e The contravention of listed building control alleged in the notice is: the execution of
alterations and works (‘the works’) to the building, namely the installation of two UPVC
replacement windows in the first floor front elevation.

e The requirements of the notice are as follows:

(a) Remove the two UPVC windows inserted in the first floor front elevation:

(b) Replace both windows with single glazed timber sliding sash windows that replicate
in scale and appearance the windows in the first floor elevation in the adjacent
property, number 6 South Terrace.

(c) Paint the external timbers with an appropriate external primer and a white gloss
finishing coat and,

(d) Repair any damage caused by the works carried out to remove and replace the
windows.

e The period for compliance with the requirements is 3 months.

e The appeal is made on grounds (a), (b), (c), (d), (e), (h) and (i), as set out in section
39(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 as amended.

Decision

1. The appeals are allowed to a limited extent on ground (h) only. Otherwise the
appeals are dismissed and the listed building enforcement notice is upheld as
varied (see formal decision below).

Background information

2. The appeals building (No 7) is one of a terrace of nine early C19 houses, built of
Gault brick. The terrace was listed in Grade II on 14 February 1975. The list
description refers to their respective windows, doors and roof finishes and
specifically mentions the widened C20 basement opening to No 7. The terrace lies
within the Boston Conservation Area and a modern brick dwelling (No 10) has been
built at the southern end of the terrace. This is joined to No 9 by a timber framed
glazed link but is not listed.

The Appeals on ground (a)

3. To be successful on ground (a) it must either be shown that the building, which
is the subject of the listed building enforcement notice, is either not listed at all or
that it no longer merits its listed status. An appeal on this ground implicitly
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challenges the listing. Under the ground (a) section on the appeals form the
Appellants state that the ‘parade of buildings has been allowed to deteriorate over
many years’ and that following renovation works No 7 ‘is the best kept on the
parade’. It was also stressed that the windows were dangerous (see ground (d)
below) and that only a few sash windows of the correct style remain.

4. Whilst noting these arguments, they do not go to the heart of a ground (a)
appeal. Other than the references to the many changes, there is no firm evidence
submitted to suggest why the terrace is not worthy of being listed. Having viewed
the buildings from both near and distant viewpoints, I consider that they are still
worthy of their listed status. Having had regard to the selection criteria set out by
English Heritage and now dealt with through Historic England, it is my view that,
despite the many alterations since listing, the buildings are still fine examples of
C19 dwelling houses and contribute positively to the character and appearance of
the conservation area.

5. Again, despite the many alterations carried out since 1975, the terrace of
houses is still recognisable from its list description. There are no valid arguments
put forward to suggest that they do not remain worthy of their listed status and I
do not consider that the Secretary of State should be recommended to remove No
7 or any of the other properties in the parade from the statutory list. The appeals
fail, therefore on ground (a).

The Appeals on ground (b)

6. To be successful on ground (b) it must be shown that what is alleged in the
notice has not taken place as a matter of fact. Under this ground the Appellants
refer to a complaint made by a neighbour and the fact that the LPA could not
identify the relevant windows from the photographs and, on that basis therefore,
that no detrimental action had been taken. However, this misses the point.

7. The allegation in the notice refers to the installation of the two UPVC windows in
the first floor front elevation. The photographic evidence submitted clearly shows
these two windows and I saw them during the course of my site visit. Therefore,
irrespective of all other arguments relating to the appeals, as a matter of fact,
there are two UPVC windows which have been installed as set out in the notice.
The appeals are bound to fail, therefore on ground (b).

The Appeals on ground (c)

8. Section 7 of the Planning (Listed Buildings and Conservation Areas) Act 1990
(PLBCAA) indicates that ‘Subject to the following provisions of this Act, no person
shall execute or cause to be executed any works for the demolition of a listed
building or for its alteration or extension in any manner which would affect its
character as a building of special architectural or historic interest, unless the works
are authorised’.

9. Having seen the windows as installed, I consider that the UPVC windows have
affected the character of the listed building at No 7 and the rest of the terrace. I
deal below, under ground (e), with the specific effect of the windows but,
irrespective of whether or not the effect is harmful or not, the fact remains that the
character has been affected and, therefore, listed building consent is required for
their installation. There is no listed building consent in place for the works carried
out and it follows that a contravention of section 9 of the PLBCAA has occurred.
The appeals also fail, therefore on ground (c).
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The Appeals on ground (d)

10. This ground of appeal essentially addresses situations where essential and
urgent works were needed to preserve the listed building. The emphasis is on the
words ‘essential’ and ‘urgent’. The ground of appeal comprises three tests. The
first is whether the works were urgently necessary in the interests of safety or
health; the second test is that it was not practicable to achieve the aims of safety,
health or preservation of the building by repair or temporary support and the third
test is that the works carried out were the minimum measures immediately
necessary to achieve the aims of safety, health or preservation. For an appeal to
succeed on ground (d) all three tests must be satisfied.

11. On the first test it is argued that the old windows were in very poor condition
and were in danger of falling out on to pedestrians and that the appellants ‘took
the quickest way to solve the problem’” and also took the opportunity to use UPVC
to insulate the property. I accept that the old windows needed to be replaced
because they were no longer effective. However, there is no indication that the
works were so ‘urgently necessary’ that some form of consultation with the Council
was precluded through pressure of time. It cannot be argued that UPVC windows
were ‘essential’ since more appropriate alternatives could have been used.

12. The windows might well have been unsafe and clearly, if they were at a stage
whereby they were allowed to fall out then there would have been a danger to the
public. However, there is no evidence to suggest that temporary measures such as
strengthening the fixings or even boarding them up was not possible. There is also
no indication in this case that the appellants sought to involve planning or
conservation officers prior to carrying out the unauthorised works. Instead the
appellants simply removed the old windows and installed the UPVC ones.

13. There is no indication that temporary works could not be carried out whilst the
necessary consent was sought for their replacement. It does not seem to me,
therefore, that the situation was of such a pressing nature that the works carried
out were so ‘urgently’ necessary for safety or health reasons or that there was no
opportunity to apply for listed building consent. The first test, therefore, is not
met.

14. I accept that the condition of the old windows may have precluded any
attempt to repair them and that replacement was necessary. On this basis alone
the second test could be met in that repair was not an option. However, rather
than simply installing UPVC windows and irrespective of the fact that other listed
dwellings in the terrace have had such components installed, other more
appropriate solutions could have been applied.

15. The third test, therefore, which requires that the works carried out were the
minimum measures immediately necessary to achieve the aims of safety, health or
preservation is also not met. On the basis of the submissions and from what I
have seen on site, the installation of the UPVC windows cannot be said to be the
‘minimum measures’ necessary. Nor has it been conclusively shown that the
installation of UPVC windows was ‘immediately’ necessary to overcome the issues
identified. The appeals fail, therefore, on this final test and cannot succeed on
ground (d).

The Appeals on ground (e)

16. The main issues are firstly the effect of the UPVC windows on the character of
the listed building; on the character of listed terrace; on the features of
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architectural and historic interest and on the setting of the terrace and, secondly;
the effect on the character and appearance of the Boston Conservation Area.

17. Whilst acknowledging that the listed terrace (Nos 1 to 9) has been much
altered over the years, most of the elevational window alterations have been
carried out to the rear of the houses. The significance of the listed grouping still
lies in its age, typical C19 domestic scale and detailing and particularly the minimal
changes carried out to the front elevations of the properties. From both near and
distant viewpoints (including views from Haven Bridge) the architectural and
historic qualities of the terrace are distinctly noticeable in this part of the
conservation area.

18. In my view the works as carried out have resulted in noticeable harm to the
significance of the historic assets of both this group of houses and the conservation
area. With their out of scale bottom sections and the proportions of the individual
panes (horizontally rather than vertically positioned) the UPVC windows are crude
and inappropriate interpretations of the typical timber sash and case windows on
the ground floor of No 7 and the other houses in the terrace.

19. I acknowledge that No 8 has casement windows to the first floor which look out
of place and that No 10 has plastic windows. However, apart from the appeal
property, No 8 is the only house with such inappropriately detailed windows to the
front elevation and No 10 is a modern unlisted dwelling house.

20. I consider that the works as carried out are significantly harmful to the
integrity and character of the listed terrace. Furthermore the works have
detrimentally affected important and significant architectural and historic features
of the dwellings by contrasting negatively with the other window openings and
doorways. In turn this means that there has also been a detrimental visual effect
on the character and appearance of the conservation area. In my view the UPVC
windows neither preserve nor enhance this part of the Boston Conservation Area.

21. I also consider that the works are contrary to National Planning Policy
Framework (NPPF) policies and Planning Practice Guidance relating to heritage
assets. In sections 7 and 12 of the NPPF the policies aim to ensure good design
and to conserve and enhance the significance of heritage assets. The UPVC
windows are inappropriate in terms of their design and the works certainly do not
enhance or conserve this part of the listed building. Whilst the harm caused to the
heritage assets (listed buildings and conservation area) can be described as being
‘less than substantial’ (in that the total loss of the assets are not at issue), there
are no public benefits of the scheme which would outweigh the harm caused.

22. Having had special regard and paid special attention to the duties set out in
sections 16(2) and 72 of the PLBCAA, I do not consider that listed building consent
should be granted for these inappropriate and harmful UPVC windows. The appeals
also fail, therefore, on ground (e).

The Appeals on ground h

23. On this ground of appeal the Appellants appear to be contending that they
should be allowed to retain the windows on the basis that many alterations to the
terrace have been carried out since listing. However this ground is in place to
allow more time for the requirements to be met and the Council has indicated that
it would not object to the compliance period being extended to 6 months.

24. Although the Appellants have not specifically requested such an extension of
time I consider that it would be appropriate to extend the compliance period to 6
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months. This would give sufficient time for the appellants to liaise with the LPA
and to have appropriate windows manufactured and fitted. The appeals on this
ground therefore succeed to this limited extent and I shall vary the notice
accordingly.

The Appeals on ground (i)

25. On this final ground of appeal the Appellants have not put forward any valid
argument as to why the carrying out of the requirements would not restore the
character of the building to its former state. They have simply indicated that they
would welcome the upgrading of the whole terrace; that the majority is little better
than a slum and that their property ‘sticks out like a sore thumb’. The LPA makes
no comment on the general appearance of the terrace but indicates that the appeal
property does indeed ‘stand out like a sore thumb’ due to the UPVC windows.

26. For the reasons set out above under ground (e), I agree with the LPA.
However, despite the poor condition of windows and doors to other properties,
there are no other UPVC windows to the front elevations of the listed buildings.
The UPVC windows as installed have detrimentally altered the character and their
removal and replacement with timber sash and case windows would restore the
character of the building to its former state. I am not convinced otherwise by any
of the appellants’ arguments and the appeals also fail on this final issue.

Other Matters

27. In reaching my conclusions on all of the grounds of appeal, I have taken into
account all of the other matters raised by the Council and by the Appellants. These
include the comments set out under each ground of appeal; the photographic
submissions; the e-mails in response to PINS communications; the details set out
in the statement dated 9 May 2014 and the response to the LPAs statement set out
in the final comments letter of 2 June 2014.

28. However, none of these carries sufficient weight to alter my conclusions on
each of the grounds of appeal. Nor is any other factor of such significance so as to
change my decision that the appeals should fail and that the listed building
enforcement notice should be upheld (as varied).

Formal decision

29. The appeals succeed to the limited degree on ground (h) only and I direct that
the notice be varied by deleting the figure and word '3 Months’ in Part 6 of the
notice (WHAT YOU ARE REQUIRED TO DO) and by substituting therefor the figure and
word ‘6 Months’.

30. Otherwise the appeals are dismissed; listed building consent for the retention
of the UPVC windows is refused and the listed building enforcement notice is
upheld as varied.

Anthony J Wharton

Inspector
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