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Appeal Decision
Site visit made on 31 March 2015

by J A Murray LLB (Hons), Dip.Plan.Env, DMS, Solicitor
an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 30 April 2015

Appeal Ref: APP/Z2505/C/14/3001053
Land at 129 Sleaford Rd, Boston, PE21 7PE

e The appeal is made under section 174 of the Town and Country Planning Act 1990 as
amended by the Planning and Compensation Act 1991.

e The appeal is made by Lynn Moore against an enforcement notice issued by Boston
Borough Council.

e The Council's reference is PENFO093/13.

e The notice was issued on 17 September 2014.

e The breach of planning control as alleged in the notice is without planning permission
the erection of a raised platform to the rear of the property and the insertion of
French doors and a Juliette style balcony to the first floor rear of the property.

e The requirements of the notice are:

(i) Remove the raised platform;

(i) Remove the French doors and replace with a window as shown on the plans
approved by planning permission number B/08/0006; and

(iii) Remove the Juliette style balcony.

e The period for compliance with the requirements is 3 months after the notice takes
effect.

e The appeal is proceeding on the grounds set out in section 174(2)(b) and (c) of the
Town and Country Planning Act 1990 as amended.

Summary of Decision: The enforcement notice is quashed.

The validity of the notice

1. The allegation in the notice is limited to “the erection of a raised platform to
the rear of the property and the insertion of French doors and a Juliette style
balcony to the first floor rear of the property.” These elements are all part of a
2-storey rear extension to the house. Although planning permission was
granted for extensions on 19 February 2008, under reference B/08/0006, the
Council’s evidence is that what has been built goes beyond what was shown on
the approved plans. Certainly, the existing rear elevation differs substantially
from that shown on what has been presented to me as the approved plan.
Among other things, the two storey elevation extends significantly beyond the
original rear wall of the house!. However, the Council says that rear projection
causes no harm and it therefore chose to “under-enforce”, by restricting the
requirements to removal of the elements referred to above.

2. ‘Under-enforcement’ normally involves specifying the entire breach of planning
control in the allegation, whilst restricting the requirements of the notice to

! I have some difficulty with the approved plan, as the description of development in the decision notice includes
reference to “single storey rear and side extensions”, but the plan does not appear to show a single storey rear
extension.
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removal of the unacceptable elements. That is not what the Council has done
in this case and compliance with the notice would not result in planning
permission being granted under section 173(11) of the 1990 Act for the
uncontroversial elements of the development.

3. The alleged breach of planning control would provide the basis for
consideration of grounds (b) and (c) in this case. The appellant’s case on
ground (b) appears to be limited to the “raised platform”; the contention being
that it is a canopy, not a platform. However, under ground (c), the appellant
contends that the items covered in the requirements of the notice constitute
permitted development (PD). She has not set out a detailed argument in this
regard, but the question of whether the raised platform/canopy, French doors
and Juliette style balcony are capable of constituting PD would be affected by
whether they are considered in isolation, or as part of a single larger operation,
namely the erection of an extension.

4. The Council’s view appears to be that the items enforced against are elements
of a larger unauthorised building operation, but the notice does not say so. In
order to properly consider the merits of ground (c), I would need to correct the
allegation to reflect the entire breach. However, had the notice alleged the
entire breach, the appellant may well have appealed on other grounds. For
example, she may have chosen to pay the fee and seek planning permission
under ground (a). Whilst I have seen no evidence to support it, I also note the
appellant’s passing comment that the extension was built in 2008/9. If
construction of the overall extension had been included in the allegation, she
may have considered an appeal on ground (d).

5. For the reasons given, I consider the notice defective, but the defect cannot be
corrected without causing injustice to the appellant. I therefore have no option
but to quash the notice and grounds (b) and (c) do not fall to be considered.
This does not prevent the Council issuing a new notice if it deems that
expedient.

Decision

6. The enforcement notice is quashed.

JA Murray
INSPECTOR
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