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SUMMARY 
 
The purpose of this report is to advise members of the receipt of two Enforcement 
appeal decisions in respect of Enforcement Notices that were served against alleged 
unauthorised development at 7 South Terrace, Boston and at 129 Sleaford Road, 
Boston.  
 
 
 
 
RECOMMENDATIONS 
 
The Committee are asked to note this report. 
 

 
 
 
REASONS FOR RECOMMENDATIONS 
 
To address a Service Delivery Action Plan point for 2015/16. 
 

 
 
 
ALTERNATIVES CONSIDERED 
 
N/A 
 

 
 
 
 
 
 
 

B   O   S   T   O   N 
  B O R O U G H  C O U N C I L  
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1.0 INTRODUCTION 
 
1.1 It is established practice that all appeal decisions are reported to Planning 

Committee as part of performance monitoring and to consider if any particular 
decisions raise issues which might influence practice or future decision making. The 
planning (appeal) history of a site is quite clearly capable of being a material 
consideration in the determination of any future proposals on that site. 
 

1.2 The purpose of retaining local Performance Indicators (PIs) to monitor the quality of 
the decision-making process, particularly on appeal, is important to understanding 
the performance of Development Control and of the development plan. The 2014/15 
SDP set an appeal target of 20% i.e. a figure above 20% means that more than 1 out 
of 5 appeals are being allowed against the authority’s decision. The actual outturn for 
2014/15 was 60% (3 decisions had gone against the Council and 2 for the Council). 

 
1.3 All applicants have a right of appeal against the decision of the planning authority, 

over a refusal, an approval with conditions (if the conditions are unacceptable to the 
applicant) and in cases of ‘non-determination’ where the authority has not issued a 
decision within the prescribed 8 or 13-week period. This right of appeal applies to all 
categories and types of applications – including Enforcement and other Notices 
where there are defined categories or grounds of appeal which any appellant has to 
follow. 
 

1.4 As a general rule an Enforcement Notice or Listed Building Enforcement Notice if 
relevant, is the principal formal means of seeking to address breaches of planning 
control if works cannot be rectified by negotiation. For normal planning breaches it is 
only when a person has failed to comply with an effective enforcement notice that 
they are guilty of on offence upon summary prosecution. However, for listed building 
control, it is a criminal offence to do works to a listed building without the requisite 
listed building consent. It is however good practice to use a Listed Building 
Enforcement Notice which gives the recipient the right of a planning appeal, rather 
than proceeding straight to seeking a prosecution. 
 

 
2.0 APPEAL DECISIONS SINCE March 2015 
 
2.1 The two Enforcement Notice appeal decisions in respect of 7 South Terrace and 129 

Sleaford Road are attached to this report. 
 
 7 South Terrace, Boston 
 
2.2 No.7 South Terrace is a Grade II listed building; as is the entire terrace.  
 
2.3 Following the receipt of complaints in 2013 concerning the replacement of two upper 

floor windows on the front elevation with plastic, upvc replacement double glazed 
units the property owner made a retrospective listed building consent application to 
seek to regularise the works. This application was refused under delegated powers 
in December 2013, and having attracted an objection from the Society for The 
Protection of Ancient Buildings (SPAB).  
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2.4 A Listed Building Enforcement Notice (LBEN) was served under delegated powers in 

December 2013 and the recipient appealed. 
 
2.5 Turning then to the Inspector’s decision notice (attached) the grounds of appeal that 

the appellants opted for are set out at the bottom of the Inspector’s heading on the 
first page. These are formal grounds and are the only grounds that a Notice might be 
appealed on. The requirements of the Notice are also outlined in this heading.  

 
2.6 The full list of options to an appellant is: 
 

Ground a:  that the building is not of historic or architectural interest – essentially a  
request to de-list it 

Ground b:  that the matters alleged have not occurred 
Ground c: the matters, if they have occurred are not a contravention 
Ground d: the works were urgently necessary in the interests of health and safety 

or preservation 
Ground e:  that listed building consent ought to be granted for the works 
Ground f:   notices were incorrectly served 
Ground g:  steps required exceed what is necessary to restore the building 
Ground h:  period specified to carry out the works is too short 
Ground i:   steps required would not serve the purpose of restoring the building 
Ground j:   steps required exceed what is necessary to alleviate the effects of the    

works 
Ground k:  steps required exceed what is necessary to secure compliance with a 

condition on any consent 
 

2.7 The Inspector in his letter then goes through the appealed grounds in turn. The 
Committee will see that only Ground (h) succeeded (Inspector’s paras 23 and 24). 
The period for compliance was increased in length to 6 months but otherwise the 
appeals were dismissed and the Notice was upheld – it remains effective. The owner 
now has until 14 November 2015 to comply with the Notice. 

 
2.8 The ‘deemed’ listed building application which falls to be considered by the Ground 

(e) appeal – that consent ought to be granted - is the principal part of this decision; 
the other grounds are more what we call technical or legal grounds. The Inspector’s 
assessment of the Ground (e) appeal is in his paragraphs 16 to 22.  

 
2.9 The reference in his para 22 to the ‘PLBCAA’ is the Planning (Listed Buildings and 

Conservation Areas) Act 1990. Sections 16(2) and 72 of this Act require the decision 
maker on a listed building consent application to have ‘special regard to the 
desirability of preserving the building or its setting or any features of architectural or 
historic interest which it possesses’ (s.16), and in respect of applications in 
conservation areas ‘special attention shall be paid to the desirability of preserving or 
enhancing the character or appearance of that area’ (s.72). 

 
2.10 These ‘conservation tests’ are high tests in law; made particularly more relevant in 

the absence of any saved listed building or conservation area local plan policies. 
There is a similar test at s.66 to the PLBCAA which requires a special regard when 
considering planning applications which affect a listed building or its setting.  
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129 Sleaford Road, Boston 

 
2.11 The Notice served on this property was a ‘normal’ Enforcement Notice following the 

receipt of complaints in 2013 and via the former MP about the creation of a raised 
platform served from first floor French doors at the rear of this property. A Notice was 
served under delegated powers in September 2014 and the recipient appealed. 
There are a lesser number of grounds for an Enforcement Notice appeal compared 
to a LBEN 

 
2.12 The Inspector’s decision letter attached to the end of this report again sets out in his 

heading the steps specified by the Notice which were required to be taken, and the 
grounds which were advanced at appeal. They are Ground (b) that the matters 
alleged have not occurred and, Ground (c) that the matters, if they have occurred do 
not constitute a breach. The ‘planning permission ought to be granted’ ground 
(ground (a)) was not advanced but the Inspector does refer to this at his para 4. 

 
2.13 The Enforcement Notice was quashed in that the Inspector has cancelled it so it has 

no effect since it was defective. The concept of ‘under enforcement’ is based upon a 
premise that if not all the parts of an unauthorised development are objectionable, a 
complied with enforcement notice can regularise those parts which are ‘approvable’ 
and not affected by the Notice and confine itself to those parts of the development 
which need amendment or removal. This is what we tried to do here but failed. 

 
2.14  The final part of the Inspector’s decision letter at the end of his paragraph 5 observes 

that the Council is not prevented from issuing a new notice. This is since although a 
‘technical ground’ succeeded, planning permission has not been given by the 
Inspector for the maters alleged so I am free to reconsider the Council’s position and, 
if necessary consider the service of a new notice to seek to achieve the desired 
outcome. 

 
3.0 CONCLUSION  
 
3.1 These are the first appeal decisions of the financial year so presently our 

performance is 50%- (one decision has gone against and one has gone for the 
Council) although the Sleaford Rd decision is a technical ground and, as I have 
explained, the Council is not precluded from a re-service if it is expedient. 

 
 
 

FINANCIAL IMPLICATIONS 
 

None 

 
 
 

LEGAL IMPLICATIONS 
 

None 
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ANY OTHER IMPLICATIONS 
 

None 

 
 
CONSULTATION 
 

Portfolio Holder: Councillor Peter Bedford 
 
 
 
APPENDICES 
 
Enforcement appeal decision letters attached for 7 South Terrace and 129 Sleaford 
Road. 
 

 
 
BACKGROUND PAPERS 
 
Background papers used in the production of this report are listed below: - 

Document title Where the document can be viewed 
 

Listed Building Consent application file 
B/13/0392 7 South Terrace 
Public LBEN Appeal File  

Development Control 

Public Appeal file PENF0093/13 
129 Sleaford Rd 

Development Control 

 
 
CHRONOLOGICAL HISTORY OF THIS REPORT 
 
 
None 
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