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Summary

This is a reconvened hearing to consider an application for the review of the premises
licence for Bombay Brasserie. The review application was submitted by The Home
Office, Immigration Enforcement under the provisions of Section 51 of the Licensing Act

2003.

The application relates to the alleged failure of the premises licence holder to promote
the licensing objective of the prevention of crime and disorder.

During the consultation period a relevant representation was received from the Chief
Officer of Lincolnshire Police.

On 22 August 2024 the sub-committee determined to adjourn the hearing. The
adjournment was to allow all parties sufficient time to consider a bundle of additional
information which had been submitted by the premises licence holder’s representative
on the evening before the hearing.

Recommendations

It is recommended that the sub-committee take into account all evidence received from
the Home Office in connection with their review application, information within the
representation submitted by Lincolnshire Police, any information submitted by, or on




behalf of, the premises licence holder, and determine this matter, having due regard to
the guidance issued under Section 182 of the Act and the Licensing Authority’s
Statement of Licensing Policy.

Reasons for Recommendations

Section 52 of the Licensing Act 2003 requires that where an application for the review of
a licence is submitted:

“2. Before determining the application, the authority must hold a hearing to consider it
and any relevant representations.”

The Sub-Committee must, having regard to all information presented, take such steps
as considered appropriate for the promotion of the licensing objectives. The steps are
set out in the Licensing Act 2003 Section 52 (4) and are detailed in the main body of the

report.

Other Options Considered

None
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Background

On 03 July 2024 an application for the review of the premises licence for Bombay
Brasserie, was received from The Home Office Immigration Enforcement under the
provisions of section 51 of the Licensing Act 2003.

The Licensing Act requires that the applicant serves a copy of the application on the
premises licence holder and all other relevant responsible authorities. The Licensing
Authority must also publish a notice at the offices of the Council, on its website and
place a notice in a public place in the vicinity of the premises. It is confirmed that these
requirements were complied with.

A Responsible Authority or other person may submit a representation during the
statutory 28-day consultation period which commences on the day after the day the
review application is submitted.

Report
The premises

The premises is a small restaurant with takeaway facilities and is licensed for the sale
of alcohol for consumption on and off the premises. It is located within Boston town
centre, in a predominantly commercial area. A location plan is attached at appendix 1.

The premises has been licensed under the Licensing Act since November 2005. Since
the grant of the licence, it has been transferred a number of times. In April 2023,
applications were submitted by MD Lahin Miah under sections 37 and 42 of the Act for
the transfer of the licence into his name and also to vary the licence to specify him as
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the Designated Premises Supervisor. A copy of the premises licence is attached at
appendix 2.

Review application

On 03 July 2024 the Home Office Immigration Enforcement submitted an application
for the review of the premises licence. The grounds of the review application are the
premises licence holder’s failure to promote the prevention of crime and disorder
licensing objective. This comes in light of Mr Miah having been found to have
employed two staff who did not have the appropriate settlement status to allow them to
gain employment in the United Kingdom.

Full details of the grounds for review will be presented by the Home Office at the
hearing. However, a copy of the review application and supporting evidence is
attached at appendix 3.

Relevant representations

The Licensing Act 2003 states that relevant representations mean representations
which are relevant to one or more of the licensing objectives, and are made by the
premises licence holder, a responsible authority, or an interested party.

On 31July 2024 a representation was received from the Chief Officer of Lincolnshire
Police. The grounds for the representation are the premises licence holders’ failure to
promote the prevention of crime licensing objectives. Full details will be presented by
Lincolnshire Police during the hearing. However, a full copy of the review application
and supporting evidence is attached at appendix 4.

Supporting information

Prior to the original hearing on 22 August 2024, the applicant representative provided
a bundle of documents for the consideration of all parties. For ease of access these
documents have been incorporated into the report at appendix 5.

Options

With respect to the review the Sub-Committee must determine whether or not the
licence holder has operated with a view to promoting the licensing objectives. In
deciding any action to implement, it is expected that the sub-committee will, as far as
possible, seek to establish the cause or causes of concern that the review application
identifies. The remedial action taken should generally be directed at those concerns
and should always, giving appropriate weight to any supporting evidence and the
submission made by any party at the hearing, be no more than an appropriate and
proportionate resolution. The licensing authority’s duty is to take steps with a view to
the promotion of the licensing objectives in the interests of the wider community and
not those of the individual licence holder.

Having regard to the application the sub-committee must take such steps, if any, it
considers appropriate for the promotion of the licensing objectives. The steps
identified in the Act are:
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e to modify the conditions of the licence (either permanently or for a period not
exceeding 3 months)

e to exclude a licensable activity from the scope of the licence (either permanently or
for a period not exceeding 3 months)

e to remove the designated premises supervisor from the licence

e to suspend the licence for a period not exceeding 3 months

e to revoke the licence

Alternatively, the sub-committee may consider that no action is required or that a
warning should be issued and/or recommend improvement within a particular period of
time.

The sub-committee must make its decision within 5 working days of the end of the
hearing and must give full reasons for its decision.

Considerations

Determination of whether an action or step is appropriate for the promotion of the
licensing objectives requires an assessment of what would be suitable to achieve that
end. This does not require a licensing authority to decide that no lesser step will
achieve the aim, but the authority should aim to consider the potential burden that the
condition would impose on the Premises Licence holder as well as the potential
benefit in terms of the promotion of the licensing objectives.

It is imperative that the Sub-Committee ensures that the factors which form the basis
of its determination are limited to consideration of the promotion of the licensing
objectives and nothing outside of those parameters. Determination must be based on
an assessment of the evidence of both the risks and benefits either for or against
making the determination.

Conditions on a premises licence are important in setting the parameters within which
premises can lawfully operate. Where consideration is given to attaching or amending

conditions, the use of wording such as “must”, “shall” and “will” is encouraged. If
conditions are attached or amended they:

Must be appropriate for the promotion of the licensing objectives;

Must be precise and enforceable;

Must be unambiguous and clear in what they intend to achieve;

Should not duplicate other statutory requirements or other duties or responsibilities

placed on the licence holder by other legislation;

e Must be tailored to the individual type, location and characteristics of the premises
and events concerned,;

e Should not be standardised and may be unlawful when it cannot be demonstrated
that they are appropriate for the promotion of the licensing objectives in an
individual case;

e Should not replicate offences set out in the 2003 Act or any other legislation;

e Should be proportionate, justifiable and capable of being met;

e Cannot seek to manage the behaviour of customers once they are beyond the
direct management of the licence holder and their staff, but may impact on the
behaviour of customers in the immediate vicinity of the premises or as they enter or
leave; and

e Should be written in a prescriptive format.
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In determining the application, the licensing authority must give appropriate weight to:

e The Licensing Authority’s Statement of Licensing Policy. Relevant extracts of which
are attached at appendix 6.

e The statutory guidance issued under section 182 of the Licensing Act 2003.
Relevant extracts of which, are attached at appendix 7.

In determining the review the Sub-Committee should be aware of and take into
account any implications that may arise from the Human Rights Act 1998. Under the
Human Rights Act it is unlawful for a public authority to act in a manner which is
incompatible with the European Convention on Human Rights.

When determining the application, the Sub-Committee should be satisfied that any
decision which interferes with the rights of the licence holder, or of any other person,
only does so insofar as is necessary to protect the rights of others and that no
alternative decision would be more appropriate.

The Sub-Committee, in its decision-making, must have due regard to its public sector
equality duty under section 149 of the Equality Act 2010. A copy of section 149 of the
Act is attached at appendix 8.

Appeal

The applicant may appeal the decision made by the Sub-Committee to the Magistrates
Court. Any appeal must be made within 21 days of the day on which the appellant is
notified, in writing, by the Licensing Authority of the decision to be appealed against.

The determination does not take effect until the end of the period for appealing against
the decision or, if the decision is appealed against, until the appeal is disposed of.

Conclusion

The Committee must come to its determination based on an assessment of the
evidence of both the risks and benefits either for or against making the determination.

When considering the evidence, the Sub-Committee must satisfy themselves whether
or not the licensing objectives will be promoted as the licence stands.

The Sub-Committee should seek to focus the hearing on the review application, the
representation and any information provided by the licence holder and avoid straying
into undisputed areas.

The Sub-Committee must give full reasons for its decision.

In making its’ determination, the Sub-Committee must evidence that they have had
due regard for all that they have read and heard, to the Licensing Authority’s
Statement of Licensing Policy, the guidance issued under Section 182 of the Licensing
Act 2003, and their public sector duty under Section 149 of the Equality Act 2010.



Implications
South and East Lincolnshire Councils Partnership

None

Corporate Priorities

None

Staffing

None

Workforce Capacity Implications
None

Constitutional and Legal Implications

There is a risk that an appeal is lodged with Lincolnshire Magistrate’s Court against the
decision of the Licensing Sub — Committee.

Data Protection

Certain personal details relating to the applicant have been redacted from the public agenda
pack for data protection purposes.

Financial
None
Risk Management

There is a theoretical risk of civil action against the Licensing Authority if it is found not to
have exercised due diligence in licensing matters.

Stakeholder / Consultation / Timescales
None
Reputation

There is a risk that the Council’s reputation could be damaged if the requirements of licensing
legislation are not implemented in the prescribed manner.

Contracts

None

Crime and Disorder

The Council has a duty to promote and ensure compliance with the licensing objectives of,

the prevention of crime and disorder, public safety, prevention of public nuisance, and the
protection of children from harm.



Equality and Diversity / Human Rights / Safeguarding

Equality Implications: Under the Human Rights Act 1998, it is unlawful for a public authority
to act in a manner that is incompatible with the European Convention on Human Rights.
Human Rights: The licensing authority must have due regard to its public sector equality
duty under section 149 of the Equality Act 2010.

Safeguarding Implications: None

Health and Wellbeing

None

Climate Change and Environmental Implications

None

Acronyms

None

Appendices

Appendices are listed below and attached to the back of the report:

Appendix 1 Location plan

Appendix 2 Premises licence application

Appendix 3 Review application

Appendix 4 Representation - Lincolnshire Police

Appendix 5 Supporting bundle from premises licence holder
Appendix 6 Extract - Statement of licensing policy
Appendix 7 Extract — Section 182 Guidance

Appendix 8 Section 149 — Equality Act 2010

Background Papers

None

Chronological History of this Report

None
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